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There is no indication in the instant case or in the Silva case that
the losing party was prejudiced through failure to be heard. The
instant case, however, dearly indicates that summary judgment cannot always be granted for the nonmoving party. In subsequent cases
the courts can be expected to delineate particular facts against the
backdrop of "no prejudice."
HARVEY

T.

DEINZER

TAX TITLES: EFFECT OF TAX DEED
UPON REALTY ENCUMBRANCES
Biltmore Village, Inc. v. Royal, 71 So.2d 727 (Fla. 1954)
Tax deed grantees brought suit to quiet title against a possibility
of reverter. A prior deed in the chain of title contained restrictive
covenants running with the land, and the grantor retained a possibility
of reverter to be invoked if the covenants were breached; this had
been in effect for over twenty-one years. Claims of grantees were based
upon a recent statute' canceling all reverter provisions that had been
in effect for more than twenty-one years. The statute includes a
savings clause giving the owner of the possibility of reverter one year
in which to enforce his rights. A decision in favor of grantees was
appealed. HELD, the statute unconstitutionally impairs the obligations of a contract; 2 and the savings clause is ineffectual, since it
affords no remedy when, as in the present case, the covenant has not
been breached.3 Decree reversed, Chief Justice Roberts and Associate
Justice Patterson dissenting.
4
The dissenters concurred with the majority on the above issues
losing party also prevents an appellate court from ordering judgment for the
plaintiff on a new issue after the trial court has granted the defendant's motion
for summary judgment on an issue raised at the trial by the plaintiff; see Fountain
v. Filson 336 U.S. 681 (1949), reversing 171 F.2d 999 (D.C. Cir.); see Johnson,
Adm'x v. New York, N. H. & H. R.R., 344 U.S. 48, 54 (1952); cf. Manning v. Clark,
71 So.2d 508 (Fla. 1954); Bratter v. Halperin, 62 So.2d 412 (Fla. 1953).
"'FLA.STAT. §689.18

(1953).

2FLA. CONST., Decl. of Rights §17.
3Accord, Mahood v. Bessemer Properties, 154 Fla. 710, 18 So.2d 775 (1944);
In re Wood's Estate, 133 Fla. 730, 183 So. 10 (1938).
4At p. 729.
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but claimed that the appellants had no right of reversion because a
possibility of reverter is an uncertain interest in land and an estate
subject to it is less than a fee simple absolute. 5 They claimed that
the grantees had attained fee simple tide through the tax deed, such
deed giving rise to a new and independent tide emanating from the
state, free of any private right, tide, or interest of the prior owner or
7
his privies.8 The majority pointed out, however, that another statute
provides that covenants of this type running with the land shall survive the issuance of a tax deed and remain enforceable."
A division of authority exists on the question of whether the purchaser of a tax deed subject to an easement or encumbrance takes the
land free from such restrictions. The conflicting rules are based essentially upon the nature of the tax levy and assessment in effect in
the various states, that is, whether the title is considered as derivative or
original. 9
If the tax is levied merely upon the estate owned by the delinquent
taxpayer, the grantee of the tax deed "derives" his title from the
prior title holder; consequently the purchaser at the tax sale gains no
better title than was held by the former owner,10 and the land is sub12
ject to the interests of any reversioner or remainderman,- prior liens,
and easements.'13 If, however, the land itself - and not the mere tide
or interest of the owner -is sold at a tax sale, a new and complete
title arises and the purchaser gains a fee simple interest.14 Florida
emphatically adopts the latter view as to the nature of tax deeds.' 5
Even among states that accept the "original tide" view there is conflict of opinion as to the effect of a tax sale upon easements and restrictive covenants. Under the "technically pure" rule these encum5Relying upon Richardson v. Holman, 160 Fla. 65, 33 So.2d 641 (1948).
GCiting Stuart v. Stephanus, 94 Fla. 1087, 114 So. 767 (1927).
7FLA. STAT. §192.33 (1953).
SAt p. 728.

9See Note, A.L.R. 1523 (1926).
ODowning v. Russellville, 241 Ala. 494, 3 So.2d 34 (1941).
"1ALA. CoDE ANN. tit. 51,
§276 (Cum. Supp. 1953), Bell v. Williams, 256 Ala.
298, 54 So.2d 582 (1951).
22Stitt v. Stringham, 55 Ore. 89, 105 Pac. 252 (1909).
13Poetzch v. Mayer, 115 Misc. 422, 189 N.Y. Supp. 695 (Sup. Ct. 1921).
24W. C. &A. N. Miller Devel. Co. v. Emig Properties, 134 F.2d 36 (D.C. Cir.

1943).

25 Dudemaine v. Shalu, 153 Fla. 899, 16 So.2d 114 (1944); Wolfson v. Heins,
149 Fla. 499, 6 So.2d 858 (1942); Torreyson v. Dutton, 137 Fla. 683, 188 So. 805
(1939); Dean v. Kane, 106 Fla. 814, 143 So. 656 (1932); Stuart v. Stepharus, 94 Fla.
1087, 114 So. 767 (1927).
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brances are completely extinguished. 8 It has been held, however,
that, although rights of reversion and forfeiture are extinguished by
a tax sale, restrictive covenants survive and may be enforced.3' A
rationale offered for this position is that the easement or restriction
was lawfully acquired prior to the levying of the tax;' 8 and it has
been stated that there is a violation of due process when a party
is deprived of these rights, especially when he was not made a party
to the proceedings.'9 It has also been pointed out that the easement
or restriction is taken into consideration in determining the value of
the property, and only what has been assessed can be passed by the tax
title.20

The final authority in the determination of the effect of tax
2
deeds rests with the Legislature; a Florida statute provides:22
"Whenever a deed in the chain of tide shall contain restrictions and covenants running with the land... said restrictions
and covenants shall survive and be enforceable after the issuance
of a tax deed, tax certificate or tax lien to the same extent that
it would be enforceable against a voluntary grantee ....
"This section shall apply to the usual restrictions and
covenants limiting the use of property, the type, character,
race or nationality of owners, covenants against nuisances
and ...undesirable conditions ...and other similar restrictions and covenants .... "
The statute specifically points out that it does not protect other
encumbrances created by covenant, including debts and liens.
Essentially, the question is whether "enforceable ... to the same
extent" includes the right of re-entry, reverter, and forfeiture. If
this is the case such a position would be dearly opposed to the prior
Florida view that a tax deed creates a new fee simple title. Likewise,
it would not be in conformity with the view of other "original tide"
16Nedderman v. Des Moines, 221 Iowa 1352, 268 N.W. 36 (1936).
"7E.g., Northwestern Improv. Co. v. Lowry, 104 Mont. 289, 66 P.2d 792 (1937).
iBBlenis v. Utica Knitting Co., 73 Misc. 61, 180 N.Y. Supp. 740 (Sup. Ct. 1911),
aff'd, 149 App. Div. 936, 134 N.Y. Supp. 1126 (4th Dep't 1912), aff'd, 210 N.Y.
61, 104 N.E. 1127 (1914).
19See 73 Misc. 61, 71, 130 N.Y. Supp. 740, 748 (1911).
2Ehren Realty Co. v. Magna Charter Bldg. & Loan Ass'n, 120 N.J. Eq. 136, 184
Ati. 203 (Ch. 1936).
21Conservative Homestead Ass'n v. Flynn, 178 La. 17, 150 So. 564 (1933).
22FLA. STAT. §192.33 (1953).
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